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                  Amendments to Establish an Accountable, Flexible, and Fair 

Maintenance of Effort Process 

For Determining Minimum Funding Amounts,  

Waivers, and Penalties 

 
 
Introduction 
The Maryland Association of Boards of Education (MABE) is urging support for the following 
amendments primarily in response to the State Board’s recent declaratory ruling in the Montgomery 
County case interpreting several sections of the Education Article pertaining to Maintenance of Effort 
(MOE), but also to address other issues raised in legislation enacted, or considered, in the 2011 
session. 
 
The amendments proposed below are intended to address and correct serious deficiencies and lack of 
clarity in the law that establishes and enforces the local share of education funding. Maryland’s 
education funding law does an outstanding job of providing Maryland’s 24 local school systems with 
an adequate and equitable share of State funding. However, MABE believes the law setting and 
enforcing the local government share of education funding must be amended, in order to provide:  
 

• Accountability: Making maintenance of effort the local funding floor, with a mandated waiver 
process;  

• Flexibility: Improving and expanding the State Board of Education’s waiver process;  
• Fairness: Making the penalty for a county not meeting maintenance of effort apply to the 

county, rather than the school system; 
• Predictability: Providing a reasonable expectation for school boards negotiating contracts with 

employees that maintenance of effort will be funded, unless a waiver is granted; and 
• Transparency: Guaranteeing an open process by which counties must, at the very least, 

explain their reasons for seeking to fund below the minimum maintenance of effort amount. 
 
MABE proposes that these issues be addressed through the following amendments to the Education 
Article: 
 

• §5-202 – Maintenance of Effort (MOE) would be defined as the mandated local appropriation; 
and the cross-reference to the local share of the foundation program funding floor is removed;  

• §5-102 – Local boards of education would be required to request no less than the Maintenance 
of Effort amount; 
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• §5-103 – County Executive and Council budget actions would be based on no less than the 
Maintenance of Effort amount; 

• §5-202 – The MOE waiver process would be amended, as proposed in 2009 by the Joint 
Legislative Work Group to Study State, County, and Municipal Fiscal Relationships, to 
change the county application and State Board of Education decision deadlines, codify the 
four factors that the State Board currently uses in deciding whether to grant a waiver, and add 
several more factors to be considered by the State Board. These amendments have been 
mutually supported by counties and school boards, and the subject of unsuccessful legislation, 
in the 2010 and 2011 legislative sessions;  

• §5-202 – The minimum local appropriation should be the higher of the two prior years 
regardless of whether a waiver was granted, or a penalty was imposed to satisfy the minimum 
amount.   

• §5-202 – The penalty for a county not meeting MOE would become the Comptroller’s 
offsetting of other state aid to the county government in the amount necessary to fulfill MOE, 
removing any reference to the annual increase in state aid; 

• §5-213 – The Maintenance of Effort penalty would no longer be deferred for a fiscal year;   
• §5-104 – County Councils could raise taxes, notwithstanding charter limits, for education 

purposes;  
• §5-201 – The cross-reference to the local share of the foundation program is updated to refer 

to the mandated MOE amount; and  
• Uncodified sections are added to bar the imposition of MOE-related penalties on school 

systems in FY 2013; and to ensure that the “re-based” FY 2012 appropriation not be used as 
the last highest appropriation for the FY 2013 MOE calculation. 

   
 

 
Amendment No. 1 

Explanation 
The following amendments to §5-202(d)(1) are intended to establish maintenance of effort, not 
the local share of the foundation program, as the minimum amount a county must levy in taxes 
and provide to the local school system, absent a waiver. 

 
Education Article 
§5-202.  
 

(d) (1) To be eligible to receive ANY PORTION OF the State share of the foundation 
program, THE COUNTY GOVERNING BODY IS REQUIRED TO PROVIDE ANNUAL 
FUNDING TO THE COUNTY BOARD AS PROVIDED IN THIS SECTION: 

(i) The county governing body shall levy an annual TAXES tax sufficient to 
provide an amount of revenue for elementary and secondary public education purposes NOT 
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LESS THAN THE AMOUNT REQUIRED UNDER PARAGRAPH (2) OF THIS 
SUBSECTION equal to the local share of the foundation program; and 

(ii) The county governing body shall appropriate local funds to the school 
operating budget in an amount no less than the product of the county’s full–time equivalent 
enrollment for the current fiscal year and the local appropriation on a per pupil basis for the 
prior fiscal year. 

(2) Except as provided in paragraph (3) of this subsection, for purposes of this 
subsection, the local appropriation on a per pupil basis for the prior fiscal year for a county is 
derived by dividing the county’s highest local appropriation to its school operating budget for 
the prior fiscal year by the county’s full–time equivalent enrollment for the prior fiscal year. 
For example, the calculation of the foundation aid for fiscal year 2003 shall be based on the 
highest local appropriation for the school operating budget for a county for fiscal year 2002. 
Program shifts between a county operating budget and a county school operating budget may 
not be used to artificially satisfy the requirements of this paragraph. 

(3) For purposes of this subsection, for fiscal year 1997 and each subsequent fiscal 
year, the calculation of the county’s highest local appropriation to its school operating budget 
for the prior fiscal year shall exclude: 

(i) A nonrecurring cost that is supplemental to the regular school operating 
budget, if the exclusion qualifies under regulations adopted by the State Board; and 

(ii) A cost of a program that has been shifted from the county school 
operating budget to the county operating budget. 

(4) The county board must present satisfactory evidence to the county government 
that any appropriation under paragraph (3)(i) of this subsection is used only for the purpose 
designated by the county government in its request for approval. 

(5) Any appropriation that is not excluded under paragraph (3)(i) of this subsection as 
a qualifying nonrecurring cost shall be included in calculating the county’s highest local 
appropriation to its school operating budget. 

(6) Qualifying nonrecurring costs, as defined in regulations adopted by the State 
Board, shall include but are not limited to: 

(i) Computer laboratories; 
(ii) Technology enhancement; 
(iii) New instructional program start–up costs; and 
(iv) Books other than classroom textbooks. 

 
 

Amendment No. 2 
Explanation 
The following amendments to §5-202(d)(7) are intended to: 

• Codify an expanded set of MOE waiver criteria for the State Board to consider, as 
recommended by the Joint Legislative Work Group to Study State, County, and 
Municipal Fiscal Relationships;  
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• Amend the penalty provision as recommended in the dissent in the State Board’s 
Montgomery County decision; and 

• Factor any penalty imposed into the prior year’s local appropriation calculation.  
 

Education Article 
§5-202.  

(d) (7) (i) The provisions of this subsection do not apply to a county if the county is 
granted a temporary waiver or partial waiver from the provisions by the State Board of 
Education based on a determination that the county’s fiscal condition significantly impedes 
the county’s ability to fund the maintenance of effort requirement. 

(ii) [After a public hearing, the State Board of Education may grant a waiver 
under this paragraph in accordance with its regulations. 

(iii)] In order to qualify for the waiver under this paragraph for a fiscal year, a 
county shall make a request for a waiver to the State Board of Education by [April 1] THE 
EARLIER OF THE SEVENTH DAY FOLLOWING THE END OF THE LEGISLATIVE 
REGULAR SESSION OR APRIL 20 of the prior fiscal year. 

(III) THE STATE SUPERINTENDENT SHALL PROVIDE A 
PRELIMINARY ASSESSMENT OF A WAIVER APPLICATION TO THE STATE 
BOARD PRIOR TO ANY PUBLIC HEARING UNDER SUBPARAGRAPH (IV) OF THIS 
PARAGRAPH.  

(IV) THE STATE BOARD SHALL HOLD A PUBLIC HEARING  
BEFORE ACTING ON AN APPLICATION FOR A WAIVER UNDER THIS 
PARAGRAPH  IN ACCORDANCE WITH ITS REGULATIONS.  

(V) WHEN CONSIDERING WHETHER TO MAKE A  
DETERMINATION THAT A COUNTY’S FISCAL CONDITION SIGNIFICANTLY  
IMPEDES THE COUNTY’S ABILITY TO FUND THE MAINTENANCE OF EFFORT  
REQUIREMENT, THE STATE BOARD SHALL CONSIDER THE FOLLOWING  
FACTORS:  

1. EXTERNAL ENVIRONMENTAL FACTORS SUCH AS A LOSS OF A 
MAJOR EMPLOYER OR INDUSTRY AFFECTING A COUNTY OR A BROAD 32 
ECONOMIC DOWNTURN AFFECTING MORE THAN ONE COUNTY;  

2. A COUNTY’S TAX BASES;  
3. THE RATE OF INFLATION RELATIVE TO THE GROWTH OF 

STUDENT POPULATION IN A COUNTY;  
4. THE MAINTENANCE OF EFFORT REQUIREMENT RELATIVE TO A 

COUNTY’S STATUTORY ABILITY TO RAISE REVENUES;  
5. A COUNTY GOVERNING BODY’S HISTORY OF EXCEEDING THE 

REQUIRED MAINTENANCE OF EFFORT AMOUNT UNDER PARAGRAPH (1)(II) OF 
THIS SUBSECTION;  

6. THE EXISTENCE OF AN AGREEMENT BETWEEN A COUNTY 
GOVERNING BODY AND A COUNTY BOARD THAT A WAIVER SHOULD BE  
GRANTED; AND 
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7. SIGNIFICANT REDUCTIONS IN STATE AID TO A COUNTY AND 
MUNICIPALITIES OF THE COUNTY FOR THE FISCAL YEAR FOR WHICH A 
WAIVER IS APPLIED. 

[(iv)] (VI) The State Board of Education shall inform the county whether the 
waiver for a fiscal year is approved or denied in whole or in part [by May 15 of the prior fiscal 
year] NO LATER THAN 30 DAYS AFTER RECEIPT OF AN APPLICATION OR MAY 20 
OF THE PRIOR FISCAL YEAR, WHICHEVER IS EARLIER.  

[(v)] (VII) WHETHER If the State Board of Education grants OR DENIES a 
county a temporary waiver or partial waiver from the provisions of this subsection for any 
fiscal year, OR A PENALTY IS IMPOSED UNDER THIS SECTION, the minimum 
appropriation of local funds required under this subsection for the county to be eligible to 
receive the State share of the foundation program for the next fiscal year shall be calculated 
based on the per pupil local appropriation for the prior fiscal year or the second prior fiscal 
year, whichever is greater, INCLUDING MINIMUM LOCAL APPROPRIATIONS 
ENFORCED BY A PENALTY IMPOSED UNDER THIS SECTION. 

 
 

Amendment No. 3 
Explanation 
The following amendment to add a new §5-202(d)(8) is intended to shift the penalty for the 
county not meeting MOE away from the school system to the county government itself. In 
addition, the amendment not only shifts the penalty to the county for not making MOE, but 
also changes the amount of the penalty from the yearly delta in state funding to the amount by 
which the county did not meet MOE. 
 
This amendment, under §5-202 (d)(8) below, is derived almost entirely from the 2011 bill (SB 
628) introduced by Senate President Miller to, in part, shift teacher retirement costs, but also to 
secure local MOE funding during the phasing in of that shift.  MABE also offered this 
amendment in our testimony supporting the 2011 bill (HB 869) which was enacted to defer 
MOE penalties for a full fiscal year.    
 
Education Article 
§5-202.  

(d) (8) (I) A COUNTY THAT DOES NOT MEET THE MAINTENANCE OF 
EFFORT REQUIREMENT AND DOES NOT RECEIVE A WAIVER SHALL BE 
REQUIRED BY THE STATE COMPTROLLER TO PAY TO THE COUNTY BOARD THE 
DIFFERENCE BETWEEN THE LOCAL APPROPRIATION TO THE COUNTY SCHOOL 
OPERATING BUDGET AND THE AMOUNT CERTIFIED BY THE STATE 
SUPERINTENDENT OF SCHOOLS AS THE REQUIRED LOCAL MAINTENANCE OF 
EFFORT AMOUNT UNDER § 5–202(D)(1)(II) OF THE EDUCATION ARTICLE. 

(II) IF A COUNTY DOES NOT MAKE THE PAYMENT REQUIRED UNDER 
THIS SUBSECTION TO THE COUNTY BOARD BY MAY 15 OF THE FISCAL YEAR 
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FOR WHICH THE PAYMENT IS REQUIRED, THE STATE COMPTROLLER 
IMMEDIATELY SHALL EXERCISE THE RIGHT OF SETOFF AGAINST ANY MONEY 
DUE OR COMING DUE TO THAT COUNTY FROM THE STATE AND CREDIT IT TO 
THE COUNTY BOARD OF EDUCATION. 

 
 

Amendment No. 4 
Explanation 
The following amendments to §5-213 are intended to maintain the State Board’s authority to 
impose a penalty for a school system’s failure to comply with Subtitle 4 of the Education Article 
(the master plan accountability provisions under §5-401), but to remove the penalty on a school 
systems for their county’s failure to meet MOE and, instead, clearly cross-reference the 
Comptroller’s penalty on county governments proposed by MABE (Amendment No. 3). 

Education Article 
§5-213. 

(a) After notification from the State Superintendent that a county BOARD is not complying 
with the provisions of the State program of public education, the State Comptroller shall 
withhold any installment due the county BOARD from the General State School Fund. 
(b)   (1) If the Superintendent finds that a county, INCLUDING BALTIMORE CITY, is 
not complying with the maintenance of local effort provisions of § 5-202 of this subtitle or 
that a county BOARD fails to meet the requirements of Subtitle 4 of this title, the 
Superintendent shall notify the county AND COUNTY BOARD of such noncompliance. 

(2) If a county OR COUNTY BOARD disputes the finding within 30 days of the 
issuance of such notice, the dispute shall be promptly referred to the State Board of Education 
which shall make a final determination. 

(3) Upon receipt of certification of noncompliance by the Superintendent or the State 
Board, as the case may be, the Comptroller shall suspend, until notification of compliance is 
received:  

(i) For noncompliance with Subtitle 4 of this Title, payment of any 
funds due the county BOARD for the current fiscal year, as provided under §5–202 of this 
subtitle which are appropriated in the General State School Fund, to the extent that the State’s 
aid due the county in the current fiscal year under that section in the Fund exceeds the amount 
which the county received in the prior fiscal year; and 

 
   (ii) For noncompliance with §5–202(d) of this Subtitle, THE 
COMPTROLLER SHALL ACT IN ACCORDANCE WITH §5-202(D)(8) OF THIS 
SUBTITLE payment of any funds due the county for the following fiscal year, as provided 
under § 5–202 of this subtitle, which are appropriated in the general state school fund, in the 
amount that the state’s aid due the county in the current fiscal year under that section in the 
fund exceeded the amount that the county received in the prior fiscal year. 

 



7 
 

 
 

Amendment No. 5 

The following amendment to §5-102 would establish the maintenance of effort amount as the 
minimum amount a county board of education could request.   

Explanation 

 
Education Article 
§5–102.  
  

(a) In this subtitle, “county council” means, in Baltimore City, the Mayor and City Council of 
Baltimore. 
(b)  (1) Each county board shall submit an annual school budget in writing to the county 
commissioners, county council, or the county executive IN AN AMOUNT NOT LESS THAN 
THE AMOUNT DETERMINED UNDER SECTION 5-202 (D) OF THIS ARTICLE. 

(2) The budget shall be submitted not less than 45 days before the date for levying 
local taxes or on an earlier date on or after March 1 as may be requested by the county fiscal 
authority. 
(c)  (1) This subsection applies only to a county that has a county governing body that 
consists of a county executive and county council. 

(2) The county executive shall indicate in writing which major categories of the 
annual budget of the county board have been denied in whole or reduced in part and the 
reason for the denial or reduction. 

(3) The county council may restore any denial or reduction made by the county 
executive in the annual budget submitted by the county board. 

(4) In Baltimore County, the County Council may not restore any denial or reduction 
made by the County Executive. 

(5) This item applies to Baltimore County and supersedes item (4) of this subsection 
only if the voters of Baltimore County approve an amendment to the Baltimore County 
Charter that grants the County Council the authority to restore any denial or reduction made 
by the County Executive in the budget submitted by the county board. The Baltimore County 
Council may restore any denial or reduction made by the County Executive if it publicly states 
the amount the restoration represents in the county tax rate. 
(d)  (1) In Baltimore City, the City Council may not restore any denial or reduction made 
by the Mayor. 

(2) (i) This paragraph applies to Baltimore City and supersedes paragraph (1) of this 
subsection only if the voters of Baltimore City approve an amendment to the Baltimore City 
Charter that grants the City Council the authority to restore any denial or reduction made by 
the Mayor in the budget submitted by the county board. 

(ii) The Baltimore City Council may restore any denial or reduction made by 
the Mayor if it publicly states the amount the restoration represents in the city tax rate. 
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(e)  (1) Copies of the budget shall be made available to the public, on request, at the time it 
is submitted by the county board. 

(2) A copy of the budget as approved by the county commissioners or county council 
shall be sent to the State Superintendent within 30 days after approval. 

 
 

Amendment No. 6 

The following amendments to §5-103 would reverse the intent and effect of the amendments to 
§5-103 adopted in 2011 by expanding the recently added cross-reference to §5-202 (d)(1)(i), the 
local share of the foundation program, to also include §5-202 (d)(1)(ii), the maintenance of 
effort amount. Note: Amendments proposed to §5-202 would remove references to the local 
share of the foundation program relating to local funding obligations. 

Explanation 

 
Education Article 
§5–103.  
 

(a) The amount requested in the annual budget of each county board for current expenses for 
the next school year and that is to be raised by revenue from local sources may not be less 
than the minimum amount required to be levied AND APPROPRIATED under §5-202 
(d)(1)(i) AND (II) of this title. 
(b) The county commissioners or county council may provide funds that are more than the 
amount required by §5-202 (d)(1)(i) AND (II) of this title to support improved and additional 
programs. 
(c) If a county council or board of county commissioners does not approve the amount 
requested in the budget that is more than the amount required by § 5-202 (d)(1)(i) AND (II) of 
this title: 

(1) The county council or board of county commissioners shall indicate in writing, 
within 15 days after the adoption of the budget, which major categories of the annual budget 
have been reduced and the reason for the reduction; and 

(2) The county board shall submit to the county governing body, within 30 days after 
the adoption of the budget, a report indicating how the alterations to the budget will be 
implemented, accompanied by reasonable supporting detail and analysis. 

 
 

Amendment No. 7 

The following amendments to §5-104 originates in legislation introduced several times in recent 
years, and most recently in 2011 as Senate Bill 316, to authorize the county council of a charter 
to override charter tax caps. The amendments would allow a county council in a county which 
has either a property tax revenue or rate limitation, to set a property tax rate higher or to 
collect more property tax revenues than authorized under the county charter for the sole 
purpose of funding the approved budget of the county board of education.    

Explanation 
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Education Article 
§5–104.  

(a) Each county council or board of county commissioners shall levy and collect a tax on the 
assessable property of the county which, together with other local revenue available, including 
income tax revenues and bond money, and together with estimated revenues and funds from 
all sources, will produce the amounts necessary to meet the appropriations made in the 
approved annual budget of the county board. 
(b) (1) Local funds provided for appropriations shall be paid in accordance with the 
expenditure requirements, as certified by the county board, to the treasurer of the county board 
on a monthly basis. 

(2) Appropriations for school construction, permanent improvements, and repairs for 
special purposes may be required to be paid more frequently on the order of the president and 
secretary of the county board to the county commissioners, county council, or the county 
executive. 
(c) (1) Notwithstanding any other provision in this article, this subsection applies to 
Wicomico County. 

(2) The Wicomico County Council annually shall pay to the Wicomico County Board 
the amount of the budget of the county board that has been approved by the County Council: 

(i) In 12 equal monthly installments; or 
(ii) At the times on which the County Council and county board mutually 

agree. 
(3) Taxes levied under this section shall be retained by the county and any annual 

deficiencies in the tax are the responsibility of Wicomico County. 
 

(D)  (1) NOTWITHSTANDING ANY PROVISION OF A COUNTY CHARTER THAT 
PLACES A LIMIT ON THAT COUNTY’S PROPERTY TAX RATE OR REVENUES AND 
SUBJECT TO PARAGRAPH (2) OF THIS SUBSECTION, A COUNTY COUNCIL, MAY 
SET A PROPERTY TAX RATE THAT IS HIGHER THAN THE RATE AUTHORIZED 
UNDER THE COUNTY’S CHARTER OR COLLECT MORE PROPERTY TAX 
REVENUES THAN THE REVENUES AUTHORIZED UNDER THE COUNTY’S 
CHARTER FOR THE SOLE PURPOSE OF FUNDING THE APPROVED BUDGET OF 
THE COUNTY BOARD.   

(2) IF THE COUNTY COUNCIL SETS A COUNTY PROPERTY TAX RATE 
THAT IS GREATER THAN THE RATE AUTHORIZED UNDER THE COUNTY’S 
CHARTER OR COLLECTS MORE PROPERTY TAX REVENUES THAN THE 
REVENUES AUTHORIZED UNDER THE COUNTY’S CHARTER, THE COUNTY:   

(II) SHALL APPROPRIATE TO THE COUNTY BOARD ALL 
PROPERTY TAX REVENUES EXCEEDING THE AMOUNT THAT WOULD HAVE 
BEEN AVAILABLE IF THE COUNTY CHARTER LIMITATION HAD APPLIED. 

(I) MAY NOT REDUCE FUNDING PROVIDED TO THE COUNTY 
BOARD FROM ANY OTHER LOCAL REVENUE SOURCE BELOW THE FUNDING 
LEVEL IN THE CURRENT COUNTY BUDGET; AND   
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Amendment No. 8 

The following amendment to §5-201(e) replaces the reference to the local share of the 
foundation program with the reference to the amount that must be appropriated to satisfy 
MOE. 

Explanation 

 
Education Article 
§5–201.  
 

 (e)  (1) For the purposes of calculating the MINIMUM local APPROPRIATION share of the 
foundation program under § 5-202 of this subtitle and regardless of the source of the funds, all funds 
that a county board or the Mayor and City Council of Baltimore City are authorized to expend for 
schools may be considered as levied by the county council, board of county commissioners, or the 
Mayor and City Council of Baltimore except for:   

(i) State appropriations;   
(ii) Federal education aid payments; and   
(iii) The amount of the expenditure authorized for debt service and capital outlay.   

 

(2) Except as provided in this section, these appropriations to a county, academy, college, or 
university may not be paid from the General State School Fund.   
 
 

Amendment No. 9 
Explanation 
The following uncodified language is intended to avoid the imposition of a penalty on a school 
system in FY 2013 for their respective county’s failure to meet MOE in FY 2012.  
 

 

SECTION 2. AND BE IT FURTHER ENACTED, That, notwithstanding any other provision of law, 
for fiscal year 2013 only, the penalty provision under § 5–213 of the Education Article may not be 
applied to any State aid increase provided under § 5–202 of the Education Article.  

 
Amendment No. 10 

The following uncodified language is intended to require a county that failed to meet MOE in 
FY 2012 without receiving a waiver to utilize the higher amount that would have been required 
based on the FY 2011 appropriation. 

Explanation 

 
SECTION 3. AND BE IT FURTHER ENACTED, That in order to prevent a permanent reduction in 
the required level of local support, the required level of appropriation for Fiscal Year 2013 by the 
county governing body and Baltimore City for any county that did not meet the maintenance of effort 
requirement and did not receive a waiver shall be calculated as provided in § 5–202(d)(7) of the 
Education Article and will be based on the Fiscal Year 2012 maintenance of effort amount that would 
have been required under 5-202(d)(1)(ii) of the Education Article. 


